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Road Closed.  The most accessible road to widespread job creation in Massachusetts—self-

employment in the service occupations—is currently  closed by state law.  Self-employment 

would normally grow robustly, especially in a weak economy, as individuals seek new 

opportunities to earn more and expand their horizons.  Yet ever since an unintended 2004 word-

ing change, the commonwealth has prohibited virtually any self-employment as an independent 

contractor in the service occupations. 

Massachusetts General Laws Chapter 149, Section 

148B, the independent contractor law (MICL), 

directly curtails job growth, thereby thwarting 

economic and personal advancement for hundreds of 

thousands of people.  This report shows how the 

independent contractor law works, identifies who 

it hurts, and shows how the law can be fixed.

Employment and self-employment are both legiti-

mate forms of service work.  Typically, employment 

means working for a single entity, such as a company 

or individual employer, for an indefinite and 

extended period of time in exchange for a yearly 

salary  or hourly wage, plus other benefits.  Self-

employment as an independent contractor, on the 

other hand, often means being compensated based on 

completing objective milestones of some kind.  

Contractors work under an agreement that is 

shorter in duration and narrower in scope than 

conventional employment. Independent contractors 

provide defined services, usually  to multiple 

customers, on a project basis or as needed.  

The Nature of Contract Work.  While an employee 

is subordinate to an employer, the independent 

contractor manages his or her own work as a peer of 

the buyer, that is, legally equal to the buyer.  Within a 

contractor relationship, the individual works to meet 

a target mission and finish by  a deadline, which 
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usually  concludes the contract.  The contractor supplies 

time, experience, skills, tools, often a worksite, and self-

management.  The contract defines the relationship.

Familiar service occupations that  can be contracted include 

law, medicine, engineering, science, mathematical analysis, 

computer programming, training and coaching, nursing and 

personal care, and the construction and repair trades.  

Service occupations encompass the kind of jobs Massa-

chusetts could produce in abundance. 

The Massachusetts Independent Contractor Law 

(MICL) damages job growth by declaring that almost 

any individual who provides services is an employee.  As 

shown in Figure One, a service entrepreneur’s only legal 

way to be an independent contractor is to meet all  of three 

tests: 

First, the worker must be “free of direction and 

control.” This clause imposes two tough restrictions.  

First, it is difficult to prove a negative.  Second, anyone 

buying services offers personalized guidance such as 

“don’t paint the gutters,” or wants feedback on how 

things are going.  As written, the law does not state 

whether “control and direction” includes or disregards 

such guidance and feedback.

Second, the work must be outside the “usual course” 

of the service customer’s line of business.  This word-

ing illustrates thoughtless drafting. For example, this 

phrase might cover sales activities, since all private 

sector firms must sell to survive.  But  sales is not most 

firms’ primary  “business” as the term is commonly  used.  

The law’s current wording is open to broad legal inter-

pretation, which creates uncertainty and vulnerability. 

Third, the individual must be “customarily engaged 

in” work of the same nature  as the service performed. 

This test seems to prohibit contracting by anyone start-

ing a business, since the individual is not yet cus-

tomarily  engaged in work they intend to do. How many 

projects constitute “customarily”?  The law does not say.

In practice, few potential contracting assignments meet 

all three tests.  If a contractor arrangement fails to meet 

Massachusetts’ law, even if he or she made a good-faith 
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effort, it  constitutes a serious crime called “misclassifica-

tion.”

Penalties for “misclassification” are large and accusations 

cannot be challenged in court.  Should a contractual rela-

tionship  be found by either the commonwealth’s Attorney 

General or state courts to fail even one of the three tests, the 

contract customer becomes liable for damages of three times 

all possible compensation and benefits which might have 

been paid if the contractor were an employee.  Given the 

risk, it is no wonder out-of-state firms avoid using Massachu-

setts contractors like Melanie, noted in Figure Three. 

Independent contracting should be the largest single 

source of job growth for the Massachusetts economy.  As 

Pioneer Institute’s 2010 study Failure to Thrive showed, 

future Massachusetts job growth will come from the same 

place it has come in the past: From the growth of existing 
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corporations and from start-ups.  Self-employment in the 

service occupations is the easiest kind of business to 

start and grow.  Service start-ups often require little 

financial capital, often just a telephone, a computer, a table 

and a list of possible customers.  Massachusetts could have 

tens of thousands more of these self-employment jobs each 

year if the law were relaxed.

How widely does the MICL apply?  New Jobs for 

Massachusetts reviewed the state’s 739 occupational class-

ification categories1 to identify those that lend themselves 

to contracting. New Jobs considered whether work in a 

given service occupation could be contracted and self-

managed, or turned into defined projects, or has other 
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contracting-favorable characteristics.  New Jobs considered 

if the work could be performed off-site or off-cycle, if it is 

licensed or subject to professional certification, or could 

readily become even more specialized.  Using these stan-

dards, New Jobs identified 400 service occupations affected 

by the MICL.  All 400 are shown in Figure Two on pages 2 

through 11, listing the number of individuals employed in 

them in 2011 and the Standard Occupational Classification 

(SOC) codes for each.

From a job growth perspective, two facts about these 400 

occupations stand out: First, they employ 1,390,660 people, 

as totaled in Figure Seven.  For these nearly  1.4 million 

individuals—42 percent of the state’s working labor force 

of 3.3 million—law-abiding self-employment in the 

services is effectively impossible in Massachusetts.

The second fact is that the independent contractor law 

impedes economic diversification.  Employment growth in 

400 wide-ranging professions, trades, and crafts—each of 

which includes sub-specialties—is suppressed by the 

MICL.  Since most services are dynamic and growing, they 

could readily employ many more individuals.  A diversity 

of services strongly favors rapid job growth at good pay 

for Massachusetts workers.

Self-Employment is a Fundamental Form of Work.  

Humans have been self-employed since our ancestors 

hunted and gathered.  Advancing knowledge steadily  ex-

pands opportunities for self-employment, especially in 

service fields.  Think of how technology expands oppor-

tunities in services like finance, engineering, the arts, medi-

cine, maintenance and repair, the sciences, transportation, 

security, education and other specialties.  Service occupa-

tions offer a way for self-employed individuals to sell 

their skills widely, in other states or internationally.  But 

Massachusetts law makes self-employment difficult for 

individuals and illegal for their customers.

Worldwide employment in service occupations is growing 

rapidly, new types of service occupations are developing, 

and service occupation earning prospects are excellent.  Our 

state’s workforce has experience and skills for which 

clients, customers and patients all over the world will pay.  
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The Massachusetts professional brand image is IQ-based: 

our specialists are smart. 

Service contracting and the state’s brand are mutually  rein-

forcing.  Independent contractors usually  offer services that 

are more valuable, more narrowly  defined, and much more 

self-directed than regular employees provide. By restric-

ting service job growth, the MICL retards our entire 

state economy.  

Contracting and self-employment are not for everyone.  

They  appeal to hardy and confident personalities who can 

tolerate uncertainty. Contracting makes sense for 

individuals who have distinctive and marketable skills, can 

sell their own services and supervise themselves, and are 

willing to work flexible hours responding to customers’ 
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unique needs. Such people can—and often do—earn much 

more money as contractors than they could as employees. 

However, no one should be forced by a prospective em-

ployer to be a contractor.  This abuse does occur. Prevent-

ing coercion of employees was the origin of the MICL’s 

current problems.

The Story Behind the Current Law. The current wording 

became law in 2004 during an effort to reform the 

commonwealth’s public construction laws. At that time 

many firms and individuals in the construction industry 

were abusing the existing independent contractor law.  Most 

commonly, construction firms would force individuals to 

accept non-employee “1099-payments” as independent con-

tractors when they were in fact employees under the federal 

20-point test then in effect. Forcing employees into con-

tracting allowed companies to avoid paying employer taxes 

and benefits.  Disgruntled “contractors” often underreported 

or hid their earnings.  

Construction is more cost-sensitive than most other eco-

nomic sectors.  The majority of construction work consists 

of larger projects that are won by  competitive bidding, 

which enhances value for buyers but brings down sup-

pliers’ profit margins. Firms feel irresistible pressure to cut 

costs any way they can, both before and after they bid.  

Manipulating the relationship with their workforce is one 

perennial way to cut costs.  

The Legislature established a commission in 2004 to reform 

state construction laws and prohibit misclassification.  

Commission members included trade unions, industry 

groups representing unionized and non-union contractors, 

legislators, and government officials, including the 

Inspector General and the Commissioner of the Department 

of Capital Asset Management and Maintenance (DCAMM). 

After expanding its recommendations into omnibus legisla-

tion, the commission produced a bill, which the Legislature 

passed and Governor Romney signed into law in 2004.    

But the bill that was signed was not the bill that had 

been agreed upon.  The wording of the independent con-

tractor section had been changed.
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Unexpected Wording. At the end of the long commission 

process, building trade unions expressed a desire to address 

the MICL as part of the proposed legislation.  There is 

disagreement among commission members as to what hap-

pened next.  Some say there was little support from parti-

cipants—including the co-chair, former Senator Dianne 

Wilkerson—to tackle the complicated independent  contrac-

tor law at  the end of long and arduous negotiations.  As a 

compromise, participants say, they agreed to increase 

penalties for violating the existing law.  The unions, how-

ever, have maintained that the commission agreed to amend 

the independent contractor law itself.  In any case, the bill 

signed into law deleted just a few words from the MICL.  

This omission could easily be overlooked—and initially  it 

was.  But the small  change had a significant impact on 

the law’s meaning. 

The 2004 construction reform amendment made the MICL

—already far more stringent than the federal standard—

even more restrictive.   Under the pre-2004 law, an in-

dividual had to meet a three-part test different from the 

current wording, shown in Figure One, to be considered an 

independent contractor.  The 2004 amendment changed the 

second element of this test. The original language read:  

"and such service is performed either outside the usual 

course of the business for which the service is performed or 

is performed outside of all places of business of the enter-

prise."  In other words, the original intent was that an inde-

pendent contractor must do work that is different from that 

of the employer or work off premises. But the 2004 change 

eliminated the italicized portion of this sentence.  With 

elimination of the “off premises” exception and loss of an 

“or,” which reduced the weight of the third test, the law be-

came much more restrictive. Since the 2004 change, the 

law prevents anyone who performs the same service 

work as their customer from being classified as an inde-

pendent contractor.   

Then-Sen. Wilkerson was upset when she learned of this 

hidden change.  She heard from angry constituents who 

presumed she was its author.  The loudest complaints came 

from hairdressers who were suddenly required to become 

employees rather than renting space in hair salons and 

working for themselves, as they  had traditionally done.  
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Wilkerson attempted to use a technical corrections bill to 

the construction reform law—a standard legislative step to 

fix drafting mistakes—to change the law back to its prior 

form.  But despite Wilkerson’s efforts to pass the change, it 

languished amid union opposition. 

Nearly 10 years later, no technical corrections bill has 

passed.  In 2012, after a public hearing that featured con-

siderable testimony from individuals 

u n a b l e t o w o r k a s l e g i t i m a t e 

independent contractors, a legislative 

committee was formed to look at 

possible reforms.   The committee met 

for months but failed to reach a 

consensus.  Early in 2013, the legislator 

most active in trying to change the law

—Rep. Marty Walz of Boston and 

Cambridge—resigned her House seat to 

accept a position with a non-profit 

organization.    

As currently written, the Massachu-

setts independent contractor law is 

ethically illegitimate.  It was im-

properly amended.  It prevents 

1,390,660 individuals from choosing to 

make their livelihoods as independent 

service professionals.  It  forces local 

companies to do without needed 

specialized services.  They are forced to 

operate less efficiently  and less 

p roduc t ive ly t han t hey wou ld 

otherwise.  This law is destructive 

personally and wasteful econom-

ically.  It needs to change. 

Estimating Suppressed Job Growth. 

It is possible to estimate the job-growth 

potential of self-employment in the 

services.  The highly respected 

Kauffman Foundation in Kansas City 

has researched and published an entre-

preneurship  ratio for each of the 50 

states and the District of Columbia.2  
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Kauffman measures Massachusetts at 260 start-ups per 

month per 100,000 working persons, which ranks 34th out 

of 50 states and DC (Please see Figure Six).  The Massa-

chusetts score of 260 is below the national rate (320), the 

state median (280) and the state average (296).  Massa-

chusetts has the same rate of entrepreneurship  as Alabama 

and Mississippi.  It’s hard to avoid speculating that since 

2004, the MICL has played a leading role in reducing 

our state’s entrepreneurship ratio.

To calculate the number of potential start-ups from inde-

pendent contracting in the 400 occupations, New Jobs 

multiplied the number of individuals in these occupations 

times the monthly entrepreneurship rate, times 12 months 

per year (Please see Figure Seven).  New Jobs’ estimate is 

43,389 new self-employment jobs per year.  As a rule of 

thumb, the state rate works out to three percent per year.

Large as this job-growth estimate is, the potential benefit of 

changing the law is greater still.  In time, some of these 

service start-ups will grow, allowing them to employ 

support personnel, lower-level professionals, and business 

development staff.  

There are no regular state revenues derived from the 

MICL.  The Attorney  General’s office and the courts 

impose fines and penalties on employers who violate it.  

Most of the monies collected pass through to affected em-

ployees as restitution.3
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Service firms built on independent contracting roots can 

grow to be large, profitable, even publicly traded.  An 

example is Exponent, Inc., a publicly traded firm in Menlo 

Park, California (Please see narrative in Figure Eight).  

Exponent is a large employer and a great investment by any 

measure. Firms that spring from professional knowledge 

could be common in Massachusetts—except for the com-

monwealth’s independent contractor law.

Independent contracting of services is a proven route to 

higher income and faster career advancement.  

Contracting offers any individual the chance to:

1. Earn a living by serving multiple clients when none 

might offer a full-time position.

2. Specialize in a subfield of particular interest, and 

thereby stand out competitively.

3. Create unusual offerings by packaging service 

work as projects and pricing them as smaller or 

larger units of service.

4. Gain experience faster by working with more 

clients and addressing a variety of needs.

5. Serve customers across the country or worldwide, 

thus doing work for a larger market.

6. Progress to higher income by capturing the value 

of increasing experience.

7. Offer services to customers in a new field, one not 

previously served by the occupation.

8. Enjoy flexibility in work location, hours, or assign-

ment mix.

At the same time, using independent contractors allows 

companies to solve specific problems more quickly and 

less expensively.  Companies need to align costs and 

revenues. If a company needs specialized help  to solve a 

problem, it can turn to contractors to fill the gap and solve 

the problem, without adding to its fixed costs.  By using 

contractors, companies can:

1. Handle variability in demand such as sales peaks 

and valleys, seasonal fluctuations, cyclical changes, 

unexpected variation in sales volume, de-

bottlenecking, and emergencies.
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2. Plan and accomplish project work quickly.

3. Apply specialized talent beyond the capability of the local labor pool.

4. Increase capability without the cost and delay of training new hires.

5. Reduce overhead costs for administration and supervision.

Companies widely use project-based man-

agement techniques to get things accom-

plished.  Doing work in project  form and using 

independent contractors to staff short-term 

projects have been growing for decades. Busi-

nesses’ experience shows them that  project-

based work achieves their goals quickly and 

economically.

The MICL barrier can be eliminated in at 

least three ways:  First, Massachusetts could 

adopt the IRS standard (please see Sources at 

the end of this report), thereby  bringing 

Massachusetts into conformity  with the federal 

government and many  other states.  This would 

dramatically simplify regulatory compliance.  

Second, the “and” after the second test could 

be changed to “or,” as currently  proposed in 

Massachusetts Senate Bill S.886.  This ap-

proach comes closest to pre-2004 law.  Third, 

an individual could voluntarily  register as a 

contractor with the Department of Revenue, as 

provided by House Bill H.3313.  This approach 

addresses the problems of silent coercion and contractor non-compliance.

Each remedy  has its merits; none would take long to implement; none would reduce protections 

for employees at all.  Each remedy would achieve the important policy goal of eliminating 

quickly the MICL’s destructive barrier to job growth.  

In Summary.  Massachusetts’ independent contractor law suppresses the creation of more 

than 43,300 new self-employment jobs each year.  The law limits the diversity  of our econo-

my, excludes work from other states being done here, limits economic freedom, depresses state 

income tax revenues, and is ethically illegitimate. Employment attorneys call it “harsh.”  It kills 

job growth with no offsetting benefit.  If they so choose, the Governor, Senate President and 

Speaker of the House can re-open this main road to self-employment before lunch on any given 

day. That would be a good day for job growth in Massachusetts.  

Exponent, Inc. (Nasdaq: EXPO), grew from 

a company started by five PhDs in 1967.  By 

2012, it was a $246 million worldwide con-
sulting firm, with 937 employees, 13.3 per-

cent net profit margins, 17.5 percent return on 
shareholder equity and no debt.  Exponent is 

growing at more than 15 percent per year.4  

According to its website, Exponent employs 
specialists in “biomechanics, buildings and 

structures, civil engineering, construction 
consulting, electrical and semiconductors, 

engineering management consulting, 

environmental and earth sciences, health cen-
ters, human factors, industrial structures, ma-

terials and corrosion engineering, mechan-
ical engineering, polymer science and ma-

terials chemistry, statistical and data sciences, 

and vehicle analysis.”

4 Source: ValueLine Investment Survey  
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Sources Used for This Research

Internal Revenue Service. The current  IRS guidelines for judging whether a worker is a contractor or an 
employee, the 11-test  rule, are most clearly summarized in an on-line publication of the State of Texas: 
 http://www.twc.state.tx.us/news/efte/appx_d_irs_ic_test.html.

Kauffman Foundation, Kansas City, MO: Kauffman Index of Entrepreneurial Activity, 1996-2011, Robert 
W. Fairlie, 2012.
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Massachusetts Bill Search. Readers can find proposed Massachusetts legislation online:
http://www.malegislature.gov/Bills/Search.

Massachusetts Occupational Statistics: www.Mass.Gov; Official Website of EOLWD; Labor Market 
Information; Occupational Employment and Wage Statistics

Pioneer Institute, Boston, Failure to Thrive, Job Creation and Loss in Massachusetts: 1990 to 2007, John 
Friar and Megan Gay, January 2010. 
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Staying in Touch

New Jobs encourages readers to follow the progress of New Jobs for Massachusetts in reducing the legal 
barriers to a million new jobs.  Please like New Jobs on Facebook at New Jobs for Massachusetts and 
follow New Jobs on Twitter at @NewMassJobs.  

If a reader knows someone in Massachusetts who has been impeded by the Massachusetts Independent 
Contractor Law, please have that person email New Jobs at  <research@newmassjobs.com> about  their 
experiences.  We would like to hear every individual’s story.

www.NewMassJobs.com
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