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Fix the Fundamental Flaw in Labor Law 

 
If the DOL 2020 Independent Contracting proposal is adopted into the Fair Labor 
Standards Act of 1938, three problems will remain, symptoms of a single flaw in all U.S. 
employment law.  
 
First, there will still be no way for a voluntarily self-employed individual to acquire self-
employed status for certain. 
 
Second, there will still be no way to communicate voluntarily self-employed status. 
There will be no token that a self-employed individual can show a buyer that he or she is 
voluntarily self-employed.  As a result, buyers of services will have no safe harbor from 
the risk of fines, penalties and other regulatory enforcement actions. 
 
Third, buyer reluctance will still grow. Buyers nationwide have pulled back from hiring 
contractors, fearing regulatory and judicial retaliation and enforcement.  Employment 
laws vary widely among the states and the federal government, and the laws change 
frequently. Buyers have heard harsh news about draconian penalties on buyers in 
Massachusetts and California. Other states’ legislative leaders intend to follow. 
 
Missing is the voice of each individual wishing to work and identify as self-
employed.  This hurts a third of our work force directly, and shrinks the economy. 
 
Instead, the FLSA permits many distant third parties to categorize workers as either 
employees or independent contractors. State and federal regulators, state and federal 
legislators, judges, union activists and plaintiffs' attorneys—many with conflicting 
interests—and defense attorneys, all have a hand, under current law, in classifying 
which individuals are freelancers and which are self-employed. 
 
Ironically, all these third-party classifiers are employees. 
 
Freelancers and the self-employed, in contrast, are seeking to be employers of 
themselves and perhaps, in time, other individuals. FLSA does not permit this choice of 
law, so state law cannot permit it, either. Thus, there can be no federalist-style 
experimentation with voluntary declarations among the states under current law.  
 
Why not allow a willing individual to make a determination of what is best for her? She 
is fully involved in an intensely personal and vital economic decision for herself, her 
family and her economic livelihood. 
 
Choosing to be self-employed is a choice between working under contract law or self-
employment law. Individuals can choose to be married or single and live with different 
laws. Why not trust those willing to choose self-employment?   ### 
 

Please see details of New Jobs’ public comment on the following pages 
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COMMENT ON REGULATORY PROPOSAL 
 
TO: Administrator, Wage and Hour Division, US Department of Labor 
FROM: Mike Hruby, President, New Jobs for Massachusetts, Inc., Boxborough, MA 
REFERENCE: Comment on RIN 1235-AA34, “Independent Contractor Status under 

the Fair Labor Standards Act” 
SUBJECT: Proposal to Allow Voluntary Self-Classification 
DATE: October 2, 2020 
 

Proposal to Allow Voluntary Self-Classification  

Summary of this Comment 

The writer has been president of a Massachusetts-based pro-jobs non-profit for 
nine years.  During that time he worked to eliminate the ABC test in Massachusetts 
employment law.  Since September 2019, he has also worked to repeal the ABC test 
from California’s AB5 employment law.   

The writer considers the Labor Department’s proposed changes to the Fair Labor 
Standards Act of 1938 (FLSA) valuable for their relevance and clarity, and fully 
endorses adopting them as presented. 

Beyond the DOL’s proposal, the writer observes that there is no provision for an 
individual to voluntarily classify him- or herself as self-employed, in either the 
FLSA or the proposed changes.  The writer identifies the primary economic, legal 
and administrative problems caused by the lack of self-classification.  

The writer proposes wording for three short clauses to add to the Department’s 
proposal.  He explains the benefits that would flow from including this feature in 
the Department’s proposal. 

Introduction 

My name is Mike Hruby.  I submit this comment to the Wage and Hour Division of the 
U.S. Department of Labor (WHD, DOL) based on my nine years as president of New 
Jobs for Massachusetts, Inc. (New Jobs), a 501c4 non-profit organization focused on 
removing the barriers in law to rapid job growth.  New Jobs’ main focus has been on 
modifying Chapter 149, Section 148B, of the Massachusetts General Laws to remove the 
ABC “test” of employment status.   

New Jobs has researched and published more than 50 reports, profiles, analyses, 
articles, blog entries, and social media posts showing how damaging the ABC test is to 
job growth and personal freedom.  The ABC structure contains a B test whose current 
wording is a snippet of contract law deliberately misapplied in employment law. 

My educational background is in business operations and history. My work experience 
includes more than 20 years as a W-4 employee; more than 25 years as an employer of 
professional consultants through my C-Corp, where I sold, led and delivered over 500 
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marketing analytic projects of the type normally freelanced; and over 15 years in 
grassroots politics on the pro-growth side, including running New Jobs, the non-profit I 
founded. 

DOL’s Proposed Changes are Effective, Widely Useful, and Should Be 
Adopted As Is 

I have reviewed the DOL proposed regulation several times as a former employee, 
former employer, and occasional buyer of freelance services for short-term projects.   

The Department’s proposal is exceptionally well researched, even handed, well written, 
and clear.  The solution is comprehensive and ideal for the problems individuals who 
freelance face right now.  The proposal can be readily explained by employer- and 
employee-side counsel.  It can be read, understood and acted on by their clients.   

The proposed regulatory change is so well suited to its task that I endorse it as is, intend 
to support it publicly, and suggest no changes as far as it goes. 

What’s Missing from the DOL Proposal 

If the proposal is adopted, three problems will remain that are outside the scope of the 
DOL proposal.  I believe they need to be addressed in the change. 

First, there will still be no way for a voluntarily self-employed individual to acquire self-
employed status for certain.   

Second, there will still be no way to communicate voluntarily self-employed status.  
There will be no token that a self-employed individual can show a buyer that he or she is 
voluntarily self-employed and thus offer the buyer of services a safe harbor from the risk 
of fines, penalties and other regulatory enforcement actions.   

Third, employment laws vary widely among the states and between the states and the 
federal government, and they tend to change frequently.  Buyers have heard harsh news 
about draconian penalties on buyers in Massachusetts and California.  Nationwide, 
many buyers have pulled back, fearing regulatory and judicial retaliation and 
enforcement.  In Massachusetts, buyer pull-back began in 2004. 

Ironically, the FLSA permits many distant third parties to classify workers as employees 
or independent contractors.  State and federal regulators, state and federal legislators, 
judges, union activists, plaintiffs’ attorneys, defense attorneys, and in some states 
possibly even juries all have a hand in classifying which individuals are freelancers and 
which are legitimately self-employed.   

Missing is the voice of each individual wishing to work and identify as self-employed. 

Why not allow an individual to make a determination of what is best for her? She is fully 
involved in an intensely personal and vital economic decision for herself, her family and 
her economic livelihood. 
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Choosing to be self-employed is a choice between working under contract law or self-
employment law.  Individuals can choose to be married or single and live with different 
laws.  Why not allow people to choose self-employment? 

Interestingly, nearly all positions with authority for employee classification are filled by 
individuals who are currently employees, and may have been so throughout their lives.  
Freelancers and the self-employed, in contrast, are seeking to be employers of 
themselves and perhaps, in time, other individuals.  FLSA does not permit this choice of 
law, so state law cannot permit it, either.  Thus, there can be no federalist-style 
experimentation with voluntary declarations among the states under current law. 

Proposed Text Electing Voluntary Self-Employment 

The simplest fix is to enable individuals to voluntarily elect self-employment by 
modifying the Fair Labor Standards Act in its Definitions and Exemptions sections: 

1. In “Definitions:” By adding FLSA Section 203 (e) (6) [new], with the text, 
“The term ‘employee’ does not include individuals who have registered with the 
Administrator of the Wage and Hour Division as voluntarily self-employed and 
while doing work as their own employer.” 

2. In “Exemptions:” By adding FLSA Section 213 (11) [new], “any individual 
who has registered with the Administrator of the Wage and Hour Division as 
voluntarily self-employed and while doing work as his or her own employee.” 

As a practical matter, it is possible to foresee deliberate encroachment by special 
interests upon voluntary freelancing and self-employment.  It might be wise to add a 
third provision, guiding provision and administration of the election. 

A Third Provision Could Provide Terms of Election of Self-Employment  

This third provision should stipulate that registration shall be instant and free, as is 
registration for a Federal Employer Identification Number (FEIN), and not to be 
infringed, eliminated, burdened, ignored, taxed or prohibited by any state, county or 
local jurisdiction. The number issued should be in the employer format (two digits-
hyphen-seven digits) and could be abbreviated SEIN for Self-Employed Identification 
Number for use in any jurisdiction. 

The election itself could—and should—align directly and plainly with the standards set 
out in the new DOL/WHD tests, as follows: 

“I elect to accept the following rights and responsibilities of self-employment:  
• to employ myself as a regular employee using my SEIN. 
• to set my own schedule. 
• to choose the projects or contracts I work on. 
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• to direct the performance of my work. 
• to find additional work on projects on which to employ myself. 
• to set the price for my work. 
• to have the opportunity to make a profit or suffer a loss from my work. 
• to use my skills for this work. 
• to equip myself to undertake work and complete it. 
• to engage others under my SEIN as employees or contractors or other lawful 

arrangement, if I so chose. 
My election is made voluntarily.” 

These elections should make clear that the individual understands fully the conditions 
under which his SEIN work relationships will be judged.  The SEIN itself gives him a 
token to share with clients as buyers. 

In three clauses this election with the Administrator of the Wage and Hour Division puts 
an individual voluntary registrant exactly where he belongs in the economy—a peer, in 
the eyes of the law, with his contractual customers. 

Summary of Benefits from Self-Classification 

I wholeheartedly endorse DOL’s proposed regulation as written, but I believe more must 
be done to allow those who choose self-employment to compete in the marketplace.  I 
propose adding a provision to allow individuals to classify themselves as voluntarily self-
employed.  Such a classification would reassure buyers that they will not face potential 
regulatory enforcement and tort exposure for “misclassification.”  Registration with US 
DOL will reverse the pull-back on the part of buyers that has been caused by draconian 
penalties associated with conflicting and fast-changing state laws.      

Signed and Submitted, 
 
Mike Hruby 
New Jobs for Massachusetts, Inc. 
Boxborough, MA  01719-1102 
 
Contact Information 
 
Phone: 978-828-2123 
Email: mike@newmassjobs.com 
 
 
Attachment 
 
 
Text of Related Letter to the Editor, Wall Street Journal, printed September 14, 2019 
 
wsj.ltrs@wsj.com 
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Wall Street Journal 
200 Liberty Street 
New York, New York  10281 
 

To the Editor: 

California isn’t the only state to attack the gig economy (California’s War on Gigs, 
August 30).  For 15 years, Massachusetts has suffered from the prototype for this 
legislation (MGL, Chapter 149, Section 148B), so we’ve learned a thing or two about how 
the innocuous-sounding ABC test works.  

The teeth are in the B test, forbidding companies from contracting for work within the 
“usual course of business.”  Nearly all Massachusetts ABC litigation arises from the B 
test, since its vagueness becomes highly elastic when interpreted by a judge.   

Unions wish to prevent individuals from offering their services under contract to 
business and government at market prices.  But solo workers offer no pot of gold for 
plaintiff’s attorneys since moms, retirees, or skilled professionals wanting part-time 
work make sympathetic witnesses in court. 

Instead, developers of the B test crafted language to deprive individuals of buyers for 
their work.  Contracting is the natural economic solution for meeting peak, emergency 
and overflow business demand, and for accessing specialists in all fields.  It’s a reliable 
way to create new jobs. 

Unions and their allies use the B test to force larger enterprises to overstaff or forego 
fluctuations in business demand.  The law suppresses job growth that voluntary self-
employment creates, and makes all companies less flexible, less profitable, and less 
innovative in serving customers. 

This law harms everyone it touches. 

 

Mike Hruby 
President 
New Jobs for Massachusetts, Inc. 
Boxborough, MA 

 

# # # 


