
Three justices on the Supreme Judicial Court 
urged state lawmakers on Thursday to better 
define who is considered an employee and 
who is considered an independent contractor 
under Massachusetts law, saying the lack of 
clarity is hurting both businesses and 
workers.

The request came in the SJC’s ruling that a 
former newspaper deliverer, Ives Camargo, is 
not entitled to workers’ compensation for 
injuries suffered on the job because she was 
an independent contractor of Publishers 
Circulation Fulfillment, and not an employee.

The case centered on which Massachusetts 
law applied to Camargo in her quest for 
workers’ comp. Camargo argued that she was 
an employee as defined by the state’s inde-
pendent contractor law. PCF contended that 
Camargo was not an employee as defined by 
the state’s workers’ compensation law. That 
distinction is important, because as an inde-
pendent contractor, Camargo would not be 
eligible for workers’ comp.

The SJC sided with PCF's interpretation, but 
in so doing, Chief Justice Ralph Gants and 
two other SJC justices issued a separate 
ruling that called on the Legislature to sort 
out the thicket of confusion surrounding 
employers and independent contractors in 
Massachusetts.

Under Massachusetts 
employment law, they  
said, there are at least 
four different defini-
tions of an employee. 
A worker could be 
considered an em-
ployee at a business 
when it comes to 
wages, but an inde-
pendent contractor at 
that same business 
when it comes to 
workers’ comp or 
unemployment in-
surance.

“The practical result of this patchwork 
statutory scheme is con-fusion and 
uncertainty,” the justices said.

As it stands, employers have a hard time 
classifying their workers correctly, and state 
regulators use up more time and money 
trying to interpret and apply the differing 
laws, they said. It’s easy for workers to be 
confused about which rights they have, 
according to the three justices.

The judges concluded that “it is time to 
confront the problems that arise from 
this complex statutory scheme, espe-
cially to workers.” Other states have con-
sidered providing workers with more guid-
ance on the issue, they said, and Maine 
adopted a uniform standard for employment 
status across its various employment laws. 

••  New Jobs for Massachusetts, Inc.  •  www.newmassjobs.com  •  Facebook: @newmassjobs  •  Phone & Text: 978-828-2123  ••

SJC	Chief	Jus+ce	Ralph	Gants	
authored	an	opinion	calling	
on	the	Legislature	to	clear	up	

confusion	in	the	state's	
employment	law.

Thursday, May 10, 2018

By Greg Ryan, Law and Money Reporter

Reprinted	from

SJC judges push lawmakers to better 
define independent contractors

New Jobs for Massachusetts has advocated for removing the IC law barrier to self-employment since 2013.



Excerpt from the Ives Camargo Decision, 5-10-18
[Extra paragraph separations and boldface type added for clarity]

“As the court notes, Massachusetts law articulates at least four different standards 
for determining employment status. 

“For purposes of determining whether a worker is entitled to wage and hour 
protections, minimum wage, or overtime, we apply the three-prong independent 
contractor test in G. L. c. 149, § 148B (a).  

But to determine whether a worker is entitled to unemployment insurance, we must 
apply a different three-prong test, set forth in G. L. c. 151A, § 2.  

Meanwhile, whether a worker is entitled to workers' compensation depends on an 
analysis of twelve separate factors, see MacTavish v. O'Connor Lumber Co., 6 Mass. 
Workers' Comp. Rep. 174, 177 (1992), and Whitman's Case, 80 Mass. App. Ct. 348, 353 
n.3 (2011), and whether a worker is an employee for purposes of income tax 
withholding requires an examination of twenty factors.  

See G. L. c. 62B, § 1 (incorporating Internal Revenue Code's definition of "employee"); 
Rev. Rul. 87-41, 1987-1 C.B. 296, 298-299 (listing twenty factors).  

“In addition, who bears the burden of proof as to employment status -- the employer or 
the worker -- also varies across different contexts.  Under wage and hour, minimum 
wage, and overtime laws, an individual who performs services is presumed to be an 
employee unless the employer can prove that he or she is in fact an independent 
contractor.  See G. L. c. 149, § 148B (a); Somers, 454 Mass. At 589.  

The same holds true for purposes of unemployment insurance.  See G. L. c. 151A, § 2;  
Athol Daily News v. Board of Review of the Div. of Employment & Training, 439 Mass. 
171, 175 (2003).  But that presumption disappears in the context of workers' 
compensation, where the claimant bears the burden to prove his or her entitlement.  See 
Connolly's Case, 41 Mass. App. Ct. 35, 37 (1996).

“The practical result of this patchwork statutory scheme is confusion and 
uncertainty.”  [Text continues]

Note: The presumption of employee status is the worst jobs barrier in Massachusetts 
state law, one that New Jobs has worked toward changing for five years.  Presumed 
employee status ignores voluntary self-employment and hurts individuals’ income and 
career mobility. 

Source:   https://cases.justia.com/massachusetts/supreme-court/2018-sjc-12368.pdf?
ts=1526041982
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